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STATEMENT OF THE CASE 
Nature Of The Case 
Robroy Wall, Jr. appeals from the judgment of conviction entered after a 
jury found him guilty of first-degree murder, enhanced for the use of a firearm in 
the commission of the crime. On appeal, he claims the district court committed 
reversible error when, after the jury had begun deliberations, it substituted a 
correct verdict form for the verdict form that was originally provided to the jury 
Statement Of Facts And Course Of Proceedinqs 
Wall was second in command of a gang led by Jason McDermott. (Tr., 
p.657, L.9 - p.659, L.24; p.701, Ls.1-18.) McDermott believed that Zach Street, 
a member of the gang, had "ratted him out" when he was recently arrested. (Tr., 
p.650, Ls.14-18; p.675, L.20 - p.677, L.20.) In the early morning hours of May 2, 
2003, McDermott drove Wall, Zach and Daniel Hosford, another member of the 
gang, out into the desert outside of Boise and pulled off the road. (Tr., p.642, 
Ls.1-23; p.643, Ls.3-8.) McDermott and Wall got out of the car and went back to 
the trunk, where McDermott retrieved a handgun before he and Wall ordered 
Zach out of the car. (Tr., p.643, L.16 - p.644, L.1; p.645, Ls.6-14.) 
McDermott and Wall ordered Zach to remove his shirt, pants, hat and 
shoes, then ordered him to get on his knees with his hands behind his back. 
(Tr., p.646, Ls.10-14; p.647, Ls.16-23; p.648, Ls.6-21.) Wall advised McDermott 
to put Zach's shirt around his head so that blood would not get on them. (Tr., 
p.649, Ls.17-24.) McDermott did so, then cocked the handgun and told Zach 
that he knew Zach had ratted him out. (Tr., p.649, L.23 - p.650, L.18.) After 
Zach denied this, McDermott began placing the handgun in different places 
around Zach's head and asking Zach to tell him where the gun was. (Tr., p.651, 
Ls.2-14.) McDermott told Zach he was looking for a certain spot, and when he 
had placed the gun to Zach's left temple, McDermott said it was "right there" and 
pulled the trigger. (Tr., p.652, Ls.1-3.) Zach fell forward, still alive but 
unconscious. (Tr., p.578, L.21 - p.579, L.2; p.581, Ls.4-8; p.582, Ls.2-25; p.652, 
Ls.12-15.) 
McDermott twice tried to hand Hosford the gun, but Hosford stepped back 
and said he didn't want it. (Tr., p.652, L.23 - p.653, L.4.) After McDermott tried 
to give the gun to Hosford a second time, Wall stepped forward and took the gun 
from McDermott. (Tr., p.653, Ls.5-6.) After McDermott mentioned the possibility 
of blood splatter, Wall put Zach's pants over Zach's head. (Tr., p.653, Ls.6-13.) 
Wall then bent over Zach, said "Where do you want it, brother?" and shot Zach 
in the head. (Tr., p.653, Ls.13-17.) 
After he shot Zach, Wall began jumping up and down with a smile on his 
face, as if he was happy, and handed McDermott the gun. (Tr., p.654, Ls.10- 
16.) Wall and McDermott "embraced each other as if giving a hug, kissed each 
other on the cheek." (Tr., p.654, Ls.16-17.) Wall then embraced Hosford, kissed 
him on the cheek and told Hosford that if he told anyone, Wall would kill him. 
(Tr., p.654, Ls.17-20.) 
Wall was charged with conspiracy to commit first-degree murder, first- 
degree murder (both as an aider and abettor and as a direct participant), and 
using a firearm in the commission of a crime. (R., vol. I, pp.45-48.) At the close 
of evidence at the jury trial, the district court instructed the jury using a set of 
instructions that was generally identical to those given in McDermott's trial on the 
same charges, substituting Wall's name where applicable. (Tr., p.1404, Ls.16- 
19; p.1407, L.19 - p.1408, L.6; p.1413, Ls.6-25; Exhibit, Jury Instructions.) 
After the jury began its deliberations, the judge called counsel because it 
was concerned that the verdict form, which was modeled on the one given in 
McDermott's trial, might be problematic, in that it asked the jury to find Wall guilty 
of second-degree murder before it moved on to determining whether Wall 
1 committed first-degree murder. (Tr., p.1466, Ls.12-25.) The judge was 
I - 
concerned that a problem would arise if the jury found Wall guilty of second- 
degree murder and then deadlocked on whether he had committed first-degree 
I 
murder. (Tr., p.1467, Ls.1-21.) 
Over the objections of both counsel (Tr., p.1467, L.25 - p.1471, L.24), the 
district court called the jury back to court, read them a new verdict instruction, 
l 
and provided them with a new verdict form, one which required the jury to first 
decide whether Wall was guilty of first-degree murder before considering 
whether he was guilty of the included offense of second-degree murder (Exhibit, 
Jury Instruction 40 and Verdict Form; Tr., p.1472, L.5 - p.1474, L.21). 
The jury found Wall guilty of first-degree murder and using a firearm in the 
commission of the crime. (R., vol. Ill, pp.448-449.) The district court entered 
judgment and imposed a unified life sentence, with 25 years fixed. (R., vol. Ill, 
pp.463-466.) Wall filed a timely notice of appeal. (R., vol. 111, pp.467-473.) 
ISSUE 
Wall states the issue on appeal as: 
Whether the district court committed reversible error when after the 
jury had begun its deliberations and over objection of the parties, it 
sua sponfe changed the transitional verdict form regarding 1' and 
2"d degree murder to one misstating the law and contradicting the 
other instructions, which allowed for the conviction on 1' degree 
murder without the jury having found the defendant guilty of 
murder. 
(Appellant's brief, p.13.) 
The state wishes to rephrase the issue on appeal as: 
The district court substituted a legally correct verdict form for the verdict form 
originally provided to the jury. Has Wall failed to establish reversible error? 
ARGUMENT 
Wall Has Failed To Show That The Jurv Instructions lncorporatinq The Acquittal 
First Doctrine Were In Error 
A. Introduction 
Wall claims the district court committed reversible error when it replaced 
the verdict form originally provided to the jury with a different verdict form, 
"because [the new verdict form] was contrary to the presumptively correct Idaho 
pattern instructions" and "contradicted the elements instructions already given." 
(Appellant's brief, p.14.) Wail further claims that the new form directed the jury 
to find Wall guilty of first-degree murder, and that the court's action in halting the 
jury's deliberations to provide them with a new verdict form was itself error. Wall 
did not object to the new verdict form on any but the last of these bases, and has 
failed to preserve these claims for appeal. Wall's claims are unsupported by 
citation to applicable authority, and should not be considered on appeal. Finally, 
the district court provided the jury with a legally correct verdict form, one 
patterned on lCJl 223 and 224, and correctly directed the jury to consider 
whether Wall was guilty of the charged offense, first-degree murder, before it 
moved on to consider whether he was guilty of the included offenses of second- 
degree murder and voluntary manslaughter. Thus, even assuming that his 
claims are preserved, Wall has failed to establish error. 
B. Standard Of Review 
Because the propriety of a jury instruction is a question of law, the 
appellate court exercises free review. State v. Avila, 137 Idaho 410, 414, 49 
P.3d 1260, 1264 (Ct. App. 2002). 
C. Wall Has Not Preserved His Claims On Appeal 
After the jury began its deliberations, the judge called counsel back to 
discuss what it believed was an error in the verdict form, and provided counsel 
with a copy of its proposed new verdict form (Tr., p.1466, Ls.12-15; p.1471, Ls.5- 
I was concerned that the jury verdict and the jury verdict instruction 
was [sic] in correct [sic]. Because in my opinion, it put the lesser 
included offense of murder as the first decision for the jury to make, 
where the first question that the jury should consider is whether or 
not the defendant is guilty of first degree murder. 
And it's my understanding that this was the verdict form that 
we used in the McDermott case on the codefendant and in that 
case, the state and the defense both asked that the verdict be set 
up so that the jury would first decide if it was second-degree 
murder. 
At the time, it didn't occur to me that that could be [a] 
fundamentally incorrect instruction resulting in fundamental errors. 
I was a little concerned about that, the way it was set up, but now I 
am. At that time, I didn't have any concerns. It just didn't occur to 
me that there was a problem. 
Today when I was thinking about the jury verdict on this 
case, I think that the verdict is incorrect; that the first question the 
jurors need to answer is whether or not the defendant is guilty of 
first-degree murder, and then the second question would be 
second-degree, if the defendant is found not guilty of first-degree 
murder. 
(Tr., p.1466, L.13 - p.1467, L.13.) After hearing arguments of counsel, the court 
continued: 
Perhaps the court's use of ["]fundamental error["] may not be 
correct, but I do believe as a matter of law that the verdict [form] is 
incorrect. 
The court's concern ... is that if the jury comes back finds - 
should, for example, the jury find the defendant guilty of second- 
degree murder, and then they're deadlocked on first-degree. If that 
scenario happens, then what does the court do? Is the state 
entitled to a mistrial, entitled to a - because the jurors were 
deadlocked on the crime that was charged? They don't get to the 
lesser included offenses until they make a decision on the crime 
charged. 
(Tr., p.1470, Ls.1-15.) 
The prosecutor objected, based on his belief that the original verdict form 
was not incorrect and on the basis that he would have structured his argument 
differently. (Tr., p.1467, L.25 - p.1468, L.22.) Wall's counsel then made his 
initial objection for the record: 
Your Honor, I think as Mr. Owen pointed out in chambers, 
we don't know that there is any problem with the jury at this point. 
They've only been out about 11 hours, 11 hours and 15 minutes. 
This is a serious case. That's not an unusually long deliberation. 
I'm [sic] would join with the state and ask you not to change it. It 
seemed to work fine in Mr. McDermott's case. I don't think there's 
any fundamental error there. Frankly I'm going to ask the court to 
allow the jury to deliberate with the instructions they already have. 
(Tr., p.1469, Ls.15-25.) After further comment from the court, counsel for Wall 
further stated: 
Judge, just for the record on behalf of Mr. Wall, I'm going to 
object. I don't think the court had the right to interrupt their 
deliberations. I would ask the court allow them to continue under 
the instructions as previously given. I don't think it's fair to Mr. Wall 
at this point in the case to change the ground rules. 
(Tr., p.1471, Ls.17-24.) 
"It is a fundamental tenet of appellate law that a proper and timely 
objection must be made in the trial court before an issue is preserved for 
appeal." State v. Carlson, 134 Idaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000). 
This same principle is embodied in I.C.R. 30(b), which provides in pertinent part: 
No party may assign as error the giving of or failure to give an 
instruction unless the party objects thereto before the jury retires to 
consider its verdict, stating distinctly the instruction to which the 
party objects and the grounds of the obiection. 
(Emphasis supplied.) 
Wall's objection to giving the new verdict form was not based on any 
perceived deficiency in the new verdict form itself, or its effect on the jury's 
deliberations. Wall articulated only two grounds for his objection to the new 
verdict form: his assertion that the original verdict form was correct, and that the 
act of substituting with a new form, even if correct, was somehow unfair. Wall 
has failed to preserve for appeal any other claim of error with regard to the new 
verdict form. These claims should not be considered on appeal. 
D. Wall's Remaininq Claim Should Not Be Considered On Appeal 
Wall did claim below that he did "not think it's fair ... at this point in the 
case to change the ground rules." (Tr., p.?47?, Ls.22-24.) On appeal, Wall 
claims that interrupting jury deliberations to remove the original verdict form and 
replace it with a correct verdict form was an abuse of the court's discretion and 
violated his "due process rights under the 5th and 14 '~  Amendments." 
(Appellant's brief, p.31.) Aside from his reference to the 5'h and 1 4 ' ~  
Amendments, Wall cites to no authority that suggests, even by analogy, that a 
court may not interrupt jury deliberations to replace an incorrect instruction or 
verdict form it deems incorrect with a correct version. This claim should not be 
considered on appeal. State v. Zichko, 129 ldaho 259, 923 P.2d 966 (1996) 
("When issues on appeal are not supported by propositions of law, authority, or 
argument, they will not be considered."). 
E. The District Court Did Not Commit Reversible Error When It Substituted A 
Legally Correct Verdict Form For The Incorrect Verdict Form Oriqinally 
Given To The Jury 
The court on appeal reviews the jury instructions as a whole, not 
individually, to determine whether the jury was properly and adequately 
instructed on the applicable law. State v. Rozaiewski, 130 ldaho 644, 646, 945 
P.2d 1390, 1392 (Ct. App. 1997). To be reversible error, the instructions as 
given must mislead the jury or prejudice the defendant. State v. Macias, 142 
ldaho 509,510, 129 P.3d 1258, 1259 (Ct. App. 2005). 
Even Walls' argument that the verdict form was erroneous is preserved, 
Wall has failed to show that the verdict form ultimately submitted to the jury 
misstated the law. On the contrary, review shows that the instructions as a 
whole properly and adequately instructed the jury on the applicable law. I.C. Ij 
19-2132(a) requires the trial court to "state to [the jury] all matters of law 
necessary for their information." The district court complied with this directive 
when it gave the jury a verdict form that complied with I.C. § 19-2132(c) and 
which was modeled on lCJl 223 and 224. 
After both parties rested at the close of the evidence presented at trial, the 
district court gave the jury the following relevant instructions: 
INSTRUCTION NO. 17 
In order for the defendant to be guilty of Murder, the state 
must prove each of the following: 
1. On or about May 2,2003 
2. in the state of Idaho 
3. the defendant Robroy Wall, Jr., engaged in conduct 
which caused the death of Zachariah Street 
4. the defendant acted without justification or excuse, 
and 
5. with malice aforethought. 
If you find that the state has failed to prove any of the above, 
you must find the defendant not guilty of murder. If you find that all 
of the above have been proven beyond a reasonable doubt, then 
you must find the defendant guilty of murder and decide if the 
defendant is guilty of first degree murder. 
INSTRUCTION NO. 18 
Murder is the killing of a human being without legal 
justification or excuse and with malice aforethought. 
The killing of a human being is legally justified or excused 
when done in self-defense. There is no evidence of self-defense in 
this case. 
INSTRUCTION NO. 19 
Malice may be express or implied 
It is express when there is manifested a deliberate intention 
unlawfully to take away the life of a fellow creature. It is implied 
when no considerable provocation appears or when the 
circumstances attending the killing show an abandoned and 
malignant heart. 
INSTRUCTION NO. 20 
In order for the defendant to be guilty of First Degree 
Murder, the state must prove that the murder: 
was a willful, deliberate, and premeditated killing. Premeditation 
means to consider beforehand whether to kill or not to kill, and then 
to decide to kill. There does not have to be any appreciable period 
of time during which the decision to kill was considered, as long as 
it was reflected upon before the decision was made. A mere 
unconsidered and rash impulse, even though it includes an intent 
to kill, is not premeditation. 
If you unanimously agree that the state has proven the 
above special circumstance beyond a reasonable doubt, you must 
find the defendant guilty of first degree murder. If you unanimously 
agree that the special circumstance has not been proven beyond a 
reasonable doubt, then you must find the defendant guilty of 
second degree murder. 
All other murder is murder of the second degree. 
(Exhibit, Jury Instructions 17-20; Tr., p.1418, L.9 - p.1420, L.5.) lnstruction 17 is 
lCJl 704. lnstruction 18 is lCJl 701. lnstruction 19 is ICJl 703. lnstruction 20 is 
lCJl 705. These instructions inform the jury that it first must determine whether a 
murder occurred; if so, then it must determine whether the state proved it was 
first-degree murder. If it did, the jury must find Wall guilty of first-degree murder. 
If the state did not prove the murder was first-degree murder, the jury is 
instructed it must find Wall guilty of second-degree murder. 
In the event the jury found that the killing was not a murder according to 
lnstruction 17, lnstruction 24 then directed the jury: 
If your unanimous verdict is that the defendant is not guilty of 
murder, you must acquit the defendant of that charge. In that 
event you must next consider the included offense of voluntary 
manslaughter. 
(Exhibit, Jury lnstruction 24; Tr., p.1421, Ls.6-10.) The court thereafter 
instructed the jury regarding voluntary manslaughter, involuntary manslaughter 
by negligent use of a firearm, conspiracy to commit first-degree murder, and use 
of a firearm in the commission of a crime. (Exhibit, Jury Instructions 24-33; Tr., 
p.1421, L.6 - p.1427, L.14.) Finally, before giving the jury the original verdict 
form instruction and verdict form, the court instructed the jury: 
INSTRUCTION NO. 39 
You have been instructed as to all the rules of law that may 
be necessary for you to reach a verdict. Whether some of the 
instructions will apply will depend upon your determination of the 
facts. You will disregard any instruction which applies to a state of 
facts which you determine does not exist. You must not conclude 
from the fact that an instruction has been given that the Court is 
expressing any opinion as to the facts. 
(Exhibit, Jury Instruction 39; Tr., p.1430, L.24 - p.1431, L.6; lCJl 205.) 
Wall does not contend any of these instructions were error. Indeed, Wall 
insists that these instructions are correct statements of the law. (Appellant's 
brief, pp.14, 29.) The state agrees. As Wall himself emphasizes (Appellant's 
brief, p.29), "[tlhe pattern lCJl instructions are presumptively correct." State v. 
Ruel, 141 Idaho 600,602, 114 P.3d 158, 160 (Ct. App. 2005) 
-
The district court then gave the jury its original verdict form instruction and 
verdict form, which instructed the jury that, in addition to determining whether or 
not the state proved Zach's killing was murder, the jury was required to actually 
render a verdict to that effect before moving on to consider whether the murder 
was first-degree murder: 
INSTRUCTION NO. 40 
In this case you will return a verdict, consisting of a series of 
questions. Although the explanations on the verdict form are self- 
explanatory, they are part of my instructions to you. I will now read 
the verdict form to you. It states: 
"We, the Jury, for our verdict, unanimously answer the 
question(s) submitted to us as follows: 
QUESTION NO. 1: Is Robroy Wall, Jr. guilty or not guilty of 
Murder? 
Not Guilty Guilty 
If you unanimously answered Question No. 1 "Guilty", then proceed 
to answer Question No. 2. If you unanimously answered Question 
No. 1 "Not Guilty", then proceed to answer Question No. 3. 
QUESTION NO. 2: Is Robroy Wall, Jr. guilty or not guilty of First 
Degree Murder? 
Not Guilty Guilty 
Please proceed to answer Question No. 5. 
QUESTION NO. 3: Is Robroy Wall, Jr. guilty or not guilty of 
Voluntary Manslaughter? 
Not Guilty Guilty 
If you unanimously answered Question No. 3 "Guilty", then answer 
Question No. 5. If you unanimously answered Question No. 1 "Not 
Guilty", then proceed to answer Question No. 4. 
QUESTION NO. 4: Is Robroy Wall, Jr. guilty or not guilty of 
Involuntary Manslaughter by negligent use of a firearm? 
Not Guilty Guilty 
If you unanimously answered Question No. 4 "Guilty", then answer 
Question No. 5. If you unanimously answered Question No. 1 "Not 
Guilty", then proceed to answer Question No. 6. 
QUESTION NO. 5: Did Robroy Wall, Jr. personally use a firearm in 
the commission of any crime of which you have found him guilty in 
Questions 1 through 4? 
Not Guilty Guilty 
Please now answer Question No. 6 
QUESTION NO. 6: Is Robroy Wail, Jr. guilty or not guilty of 
Conspiracy to Commit First Degree Murder? 
Not Guilty Guilty 
The verdict form then has a place for it to be dated and signed. 
You should sign the verdict form as explained in another 
instruction. 
(Court's Exhibit 43; Tr., p.1431, L.7 - p.1432, L.24.) The original verdict form, as 
given in this case, has no corollary in the lCJl pattern instructions. (Compare 
lCJl 223 and 224 (Attached as Exhibit A), where "Question No. 1" asks if the 
defendant is guilty of "[name of offense charged]?" and "Question No. 2" asks if 
the defendant is guilty of "[name of next serious included offense]?".) 
In effect, the original verdict form instructed the jury to find Wall did or did 
not commit second-degree murder before considering whether he had 
committed first-degree murder: if all murder that is not "a willful, deliberate, and 
premeditated killing" is second-degree murder, than the jury's verdict that the 
killing was murder, rendered before contemplating whether the murder was "a 
willful, deliberate, and premeditated killing," is a verdict that Wall committed 
second-degree murder.' The original verdict form thus did not incorporate the 
"acquittal first" doctrine of I.C. § 19-2132(c): the jury "may not consider the 
lesser included offense unless it has first considered each of the greater 
' Such a conclusion is enhanced by the fact that the verdict form did not contain 
a separate verdict for second-degree murder, and by the court's 
acknowledgment that the parties requested the verdict form in McDermott's trial 
be structured so that the jury considered the included offense of second-degree 
murder before it considered the charged crime of first degree murder. (See Tr., 
p.1466, Ls.20-25.) 
offenses within which it is included, and has concluded in its deliberations that 
the defendant is not guilty of each of the greater offenses." 
Realizing this, and worried about the potential effect if the jury were to 
deadlock on the charged crime of first-degree murder after having effectively 
found Wall guilty of the included offense, the district court determined to provide 
a verdict form incorporating the acquittal first doctrine. It provided a new verdict 
instruction and verdict form patterned on lCJl 223 and 224: 
INSTRUCTION NO. 40 
In this case you will return a verdict, consisting of a series of 
questions. Although the explanations on the verdict form are self- 
explanatory, they are part of my instructions to you. I will now read 
the verdict form to you. It states: 
"We, the Jury, for our verdict, unanimously answer the 
questions submitted to us as follows: 
QUESTION NO. 1: Is Robroy Wall, Jr., guilty or not guilty of First- 
Degree Murder? 
Not Guilty - Guilty 
If you unanimously answered Question No. 1 "Guilty", then answer 
Question No. 5. If you unanimously answered Question No. 1 "Not 
Guilty", then proceed to Question No. 2. 
QUESTION NO. 2: Is Robroy Wall, Jr., guilty or not guilty of 
Second-Degree Murder? 
Not Guilty - Guilty 
If you unanimously answered Question No. 2 "Guilty", then answer 
Question No. 5. If you unanimously answered Question No. 2 "Not 
Guilty", then proceed to Question No. 3. 
QUESTION NO. 3: Is Robroy Wall, Jr., guilty or not guilty of 
Voluntary Manslaughter? 
Not Guilty - Guilty 
If you unanimously answered Question No. 3 "Guilty", then answer 
Question No. 5. If you unanimously answered Question No. 3 "Not 
Guilty", then answer Question No. 4. 
QUESTION NO. 4: Is Robroy Wall, Jr., guilty or not guilty of 
Involuntary Manslaughter by negligent use of a firearm? 
Not Guilty - Guilty 
If you unanimously answered Question No. 4 "Guilty", then answer 
Question No. 5. If you unanimously answered Question No. 4 "Not 
Guilty", then answer Question No. 6. 
QUESTION NO. 5: Did Robroy Wall, Jr., personally use a deadly 
weapon in the commission of the crime of which you have found 
him guilty? 
YES: NO: 
Please now answer Question No. 6 
QUESTION NO. 6: Is Robroy Wall, Jr., guilty or not guilty of 
Conspiracy to Commit First-Degree Murder? 
Not Guilty Guilty 
The verdict form then has a place for it to be dated and signed. 
You should sign the verdict form as explained in another 
instruction. 
(Exhibit, Jury Instructions 40 and Verdict Form (Attached as Exhibit B); Tr., 
p.1473, L.2 - p.1474, L.17.) The district court informed the jury that this new 
verdict form would take the place of the original verdict form. The new verdict 
form was not only an approved jury instruction from lCJl 223 and 224, it also 
corrected any potential confusion created by the original verdict form. The new 
verdict form, consistent with the elements instructions, directed the jury to first 
consider whether or not the state proved that Wall committed first-degree murder 
and render its verdict as to the charged offense before moving on to the included 
offenses of second-degree murder, voluntary manslaughter and involuntary 
manslaughter. 
The new verdict form also complied with the "acquittal first" doctrine of I.C. 
Ij 19-2132(c). Contrary to Wall's claims on appeal (Appellant's brief, pp.27-29), 
second-degree murder is an included offense of first-degree murder. I.C. § 19- 
2312 ('Tury may find the defendant guilty of any offense, the commission of 
which is necessarily included in that with which he is charged in the indictment, 
or of an attempt to commit the offense"). See also State v. Tribe, 123 ldaho 721, 
852 P.2d 87 (1993) (second-degree murder by torture is an included offense of 
first degree murder by torture); State v. Lindquist, 99 ldaho 766, 771, 589 P.2d 
101, 106 (1979) ("When the defendant was found guilty of first degree murder, 
he was necessarily found guilty of the lesser included offense of second degree 
murder."); State v. Bucklev, 131 ldaho 179, 953 P.2d 619 (Ct. App. 1997) 
(defendant was properly convicted of attempted second degree murder as an 
included offense of attempted first degree murder); State v. Thomas, 126 ldaho 
299, 882 P.2d 466 (Ct. App. 1994) (defendant charged with first degree murder 
was convicted of included offense of second degree murder). That second- 
degree murder is an included offense of first-degree murder is reinforced (not 
undermined, as Wall suggests) by the lCJl pattern instructions for murder, which 
require the jury, after determining whether the killing is a murder, to find whether 
it is a first-degree murder. If the state fails its burden of proof with regard to first- 
degree murder, the jury is directed to enter a verdict of guilty for second-degree 
murder. 
Likewise, as the new verdict form is actually an approved verdict form and 
is compatible with the correct instructions, nothing supports Wall's claim, made 
for the first time on appeal, that the new verdict form operated as a directed 
verdict of guilt as to the first-degree murder charge. The court explicitly replaced 
only the original verdict form with the new verdict form. All of the other 
instructions, themselves correct statements of the law, remained in effect. 
Those instructions directed the jury that, in order to find Wall guilty of first-degree 
murder, it first had to find that his killing of Zach was a murder. (Exhibit, Jury 
Instructions 17-20.) 
The district court substituted a correct verdict form for the incorrect verdict 
form originally given to the jury. The new verdict form was consistent with the 
rest of the jury instructions and complied with Idaho law. Wall has identified no 
error committed by the district court when it complied with its statutory duty to 
correctly instruct the jury. 
CONCLUSION 
The state respectfully asks this Court to affirm the judgment of conviction 
entered upon the jury's verdict finding Wall guilty of first-degree murder, 
enhanced for the use of a firearm in the commission of the crime. 
1 DATED this 2 ~ ' ~  day of December, 2009. 
Deputy Attorney General 
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APPENDIX A 
ICJI 223 INSTRUCTION ON USE OF VERDICT FORM WITH QUESTIONS 
INSTRUCTION NO. 
In this case you will return a verdict, consisting of 
a series of questions. Although the explanations on the 
verdict form are self-explanatory, they are part of my 
instructions to you. I will now read the verdict form to 
you. It states: 
"We, the Jury, for our verdict, unanimously answer the 
question(s) submitted to us as follows: 
QUESTION NO. 1: is [defendant's name] guilty or not 
guilty of [Name of offense charged]? 
N o t  G u i l t y  G u i l t y  
If you unanimously answered Question No. 1 " G u i l t y " ,  
then you should simply sign the verdict form and advise the 
bailiff. If you unanimously answered Question No. 1 " N o t  
G u i l t y " ,  then proceed to answer Question No. 2. 
QUESTION NO. 2 :  Is [defendant's name] guilty or not 
guilty of [Name next serious included offense]? 
N o t  G u i l t y  G u i l t y  
If you unanimously answered Question No. 2 " G u i l t y " ,  
then you should simply sign the verdict form and advise the 
bailiff. If you unanimously answered Question No. 2 " N o t  
G u i l t y " ,  then proceed to answer Question No. 3. 
QUESTION NO. 3: Is [defendant's name] guilty or not 
guilty of [Name next serious included offense]? 
N o t  G u i l t y  G u i l t y  I! 
The verdict form then has a place for it to be dated and 
signed. You should sign the verdict form as explained in 
another instruction. 
Comment 
The questions on this verdict form can be repeated as many 
times as necessary. The questions and responses should be 
inserted in the appropriate verdict form, ICJI 224. 
If a special circumstance must be found, i.e. use of a 
deadly weapon that can be added as an additional direction 
and question as follows: 
I QUESTION NO. 1: Is [defendant's name] guilty or not 
guilty of [name of offense charged]? 
Not Guilty Guilty 
I If you unanimously answered Question No. 1 "Guilty", then you must skip to Question No. 3 and answer that 
question. If you unanimously answered Question No. 1 "Not 
Guilty", then proceed to answer Question No. 2. 
QUESTION NO. 2: Is [defendant's name] guilty or not 
I guilty of [name of next serious offense]? 
Not Guilty Guilty 
1 If you unanimously answered Question No. 2 "Guilty", 
then you must next answer Question No. 3. If you 
I unanimously answered Question No. 2 "Not Guilty", then you 
should simply sign the verdict form and advise the bailiff. 
QUESTION NO. 3: [Example: Did [defendant's name] 
personally use a deadly weapon in the commission of the 
crime of which you have found [him] [her] guilty?] 
YES : NO: 
Additional Comment 
Both instructions ICJI 221 and ICJI 223 are designed to 
accomplish the same task, i.e., informing the jury how to 
fill out a verdict form containing multiple counts, lesser 
included offenses or requiring the jury to answer whether 
special circumstances exist. These two instructions are 
alternative methods. The court should use whichever one 
seems best suited for the task, together with the companion 
verdict, ICJI 222 or ICJI 224. 
ICJI 224 VERDICT FORM WITH QUESTIONS 
INSTRUCTION NO. 
[ I N S E R T  COURT AND CASE CAPTION]  
We, the Jury, duly impaneled and sworn to try the 
above-entitled action, for our verdict, unanimously answer 
the question(s) submitted to us as follows: 
QUESTTON NO. 1: Is [defendant's name] guilty or not 
guilty of [name of offense charged]? 
N o t  G u i l t y  G u i l t y  
If you unanimously answered Question No. 1 " G u i l t y " ,  
then you must skip to Question No. 3 and answer that 
question. If you unanimously answered Question No. 1 " N o t  
G u i l t y " ,  then proceed to answer Question No. 2. 
QUESTION NO. 2 :  Is [defendant's name] guilty or not 
guilty of [name of next serious offense]? 
N o t  G u i l t y  G u i l t y  
If you unanimously answered Question No. 2 " G u i l t y " ,  
then you must next answer Question No. 3. If you 
unanimously answered Question No. 2 " N o t  G u i l t y " ,  then you 
should simply sign the verdict form and advise the bailiff. 
QUESTION NO. 3: [Example: Did [defendant's name] 
personally use a deadly weapon in the commission of the 
crime of which you have found [him] [her] guilty?] 
YES : NO: 
DATED this day of , 20 , 
-
Pres id ing  O f f i c e r  
Comment 
Use this verdict form with ICJI 223. 
APPENDIX B 
A P R  2 0 2003 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY 
STATE OF IDAHO, 1 
1 
Plaintiff, 1 Case No. H0300621 
-VS- 
1 
1 
) 
ROBROY WALL, SR. 1 JURY VERDICT 
Defendant. 
1 
1 
We, the Jury, for our verdict, unanimously answer the questions submitted to us as 
follows: 
QUESTION NO. 1: Is Robroy Wall, Jr. guilty or not guilty of First Degree Murder? 
Not Guilty Guilty d 
If you unanimously answered Question No. 1 "Guilty", then answer Question No. 5. If 
you unanimously answered Question No. 1 "Not Guilty", then proceed to Question No. 2. 
QUESTION NO. 2: Is Robroy Wall, Jr. guilty or not guilty of Second Degree Murder? 
Not Guilty Guilty 
If you unanimously answered Question No. 2 "Guilty", then answer Question No. 5. If 
you unanimously answered Question No. 2 "Not Guilty", then proceed to Question No. 3. 
I 
QUESTION NO. 3: Is Robroy Wall, Jr. guilty or not guilty of Voluntary Manslaughter? 
Not Guilty Guilty 
If you unanimously answered Question No. 3 "Guilty" then answer Question No. 5. If 
you unanimously answered Question No. 3 "Not Guilty" then answer Question No. 4. 
I 
1 
QUESTION NO. 4: Is Robroy Wall, Jr. guilty or not guilty of Involuntary Manslaughter 
by negligent use of a firearm? 
Not Guilty Guilty 
If you unanimously answered Question No. 4 "Guilty" then answer Question No. 5. If 
you unanimously answered Question No. 4 "Not Guilty" then answer Question 6. 
QUESTION NO. 5: Did Robroy Wall, Jr. personally use a firearm in the commission of 
any crime of which you have found him guilty in Questions 1 through 4 ? 
yes L 
Please now answer Question No. 6. 
QUESTION NO. 6: Is Robroy Wall, Jr. guilty or not guilty of Conspiracy to Commit 
First Degree Murder? 
Not Guilty Guilty 
